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Any person aggrieved by this Order-in-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way.

AT T T AT STAGT -

Revision application to Government of India:

(1) F=r SeUTe o9 ATATRTH, 1994 ! =T STad = SaTq T el & G ¥ TeIeh 8T &0
ST-GTRT 3 W T o Siaie Geror e srefter af¥re, sRa axae, fa sismery, werea fvimr,
=Veft dfSrer, sfaw € wrem, dae ant, 7€ et 110001 @ sl =flRw -

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -

‘ () aﬁmﬁgﬁ%ﬁmﬁﬁmﬁﬁaﬁ?ﬁwaﬁﬁ%ﬁwmwwﬁﬁﬁﬁﬁ
UENIR ¥ GEL HUEHIT § H1 o S(Td §T A 4, m%ﬁm@mmwﬁﬁr‘ga‘gﬁﬁﬁwﬁﬁ
7 foefl AU | g AT T Wi o SR g5 8l

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of

processing of the goods in ‘& warehouse or in storage whether in a factory or in a
warehouse.




(@  WRa % qrege Fwlt Ty ar yeor § Raifd wwer o< ar a1t F Rt § Swer e sy wrer 1
ITTE o % TXeTe 3 ATHe § ST ST & argx ot g a7 waer § [Raffaa &1

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

Q) ﬁwmwmﬁﬂ&m%w(ﬁwmﬁmﬁ)ﬁ?ﬁﬁ%mww@

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(®) QW SeuTed it IS Yo o ST & [T ST S e qrey Y € g &K U ey Sy 5w
&7 T A9 3 qaTiareh 3rgeh, sTier o gTT UTia ar a0 X a7 918 # =T stfarfere (7 2) 1998 gy
109 grRr Yk &y g &l

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order’
is péssed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(2)  Festw SeqTe e (3rfier) Frammestt, 2001 % e 9 F siwvia RfAfSe s dear 3-8 # <
wfaat 7, Y sreer & wfar sweer It fomiss & A wrer & sfraoger-smraer wa srfter swasr it -ar st
¥ wrer SR e AT ST SITTRwl Ius |vey e 3 &7 ged Sfd & st ey 35-3 # faifea &t &
ST 3 T 3 T E3ME-6 AT T i o7 Gt =R

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on
which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3)  RFISIT eeres % Qrer TRt Serw THA T AT TG AT I FH gral T4 200/~ G GIATT 6l
ST &% STE} SerH™ Teh T ¥ SATT gt ar 1000/~ Y e qIar i S

The revision application shall be accompanied by a fee of Rs.200/- where the-
amoéunt involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) %67 Seqred o aia™aw, 1944 i gy 35-a1/35-5 % sfav:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) wﬁf@aqﬁ%ﬁﬁmw%wzﬁm artﬁa’r%ﬁqu%rﬁrwﬁmw FAT TS
QW@WWW@W(%)ﬁWWW,Wﬁ2ndW,W
e, FgLdT, MR, AgHararE-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal -
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad: 380004.
In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/--
, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is
upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank
draft in favour of Asstt. Registar of a branch of any nominate public sector bank of the
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place where the bench of any nominate public sector bank of the place where the bench

" of the Tribunal is situated.

(8) AR ww omeer & S e TSN AT WHIAL GIeT § AT Telieh T LT 3 o0 B o7 e Suee
&Y T ST STRT 39 @27 3 giar gu ST o o vt e & o= 3 forg et srdietiar =i
T TR ST T T TR T T ATAS [T STar |

In case of the order covers a number of order-in-Original, fee for each O.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal to
the Appellant Tribunal or the one application to the Central Govt. As the case may be,
is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) T e AT 1970 TAT Ei{ad 6 erqg= - 1 F siavta et g srem 36 sraeT
A7 Heremaer FaTreerfer ot e % e § & 93 At T TR € 6.50 T 1 AT g fewhe
ST AT =R |

One copy of application or O.1.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) T G S ATt A PR Ot A Rt £ A o s s R o & e

| q[e, B SeUTa Qo U HaTEHY sy =i (i) faw, 1982 § ffga f)

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) YW o, FFHIT TG 7o Uab AaAThT ey =qrmierseor (Rreee) Wb sifer erdfiet o wroret

 FfeMT (Demand) TF &€ (Penalty) & 10% & SMHT AT ard g1 gretifeh, T8« g& ST 10

IS ¥ITC 2 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of
the Finance Act, 1994)

T ITTS Yo SR AT 3 ST, ATTHer G aed el AT (Duty Demanded) |
(1) ©% (Section) 11D & qga i T
(2) forgT e Ade e i AT,
(3) Ade e Ml F R 6 & qga <7 T

arg o st ¢ wiferer srdfier § wgdr O ST AT qerT HT srfier AT A 3 Rrg a@ ot e fear
AT gl

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed

by the Appellate Commissioner would have to be pre-deposited, provided that the pre-

deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (24) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iii)  amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) & sTRer 3 WY orfier ST 3 Wer gt e Srerelt Qe A7 ave farfaa g ot wir fvg g
9T 3 10% SR O 30K g} et ave foramfer & 1 50 3 10% T 4 T ST el )

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in di g}ffg’ﬁ
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F.No. GAPPL/COM/STP/2237/2023

ORDER-IN-APPEAL

The present appeal has been filed by M/s. M/s. Shital Ashokbhai Shah, Moksha Plot
29, Sector B1, Sterling City, Bopal, Ahmedabad, Gujarat - 380058. (hereinafter referred to as
“the appellant”) against Order-in-Original No. GST-06/D-VI/ O&A/ 508/ SHITAL/ -
AM/2022-23 dated 20.01.2023 passed by The Assistant Commissioner, CGST Division-V1,

Ahmedabad North (hereinafter referred to as “the adjudicating authority™).

2, Briefly stated, the facts of the case ére that the appellant is holding PAN No.
ACIPS7860A. They are engaged in the business of acting, directing and producing the film &
bearing Service Tax Registration No ACIPS7860ASD001. On scrutiny of the data received
from the Central Board of Direct Taxes (CBDT) for the FY 2016-17, it was noticed that the
appellant had earned an income of Rs. 14,09,435/- during the FY 2016-17, which was
reflected under the heads “Sales of services” (Value from ITR)” filed with the Income Tax
department. Accordingly, it appeared that the appellant had earned the substantial income by
way of providing taxable services but not paid the applicable service tax thereon. The
appellant were called upon to submit copies of relevant documents for assessment for the
above said period. The appellant submitted their detailed submission to the department in this
regard in which they claimed that total income from sale of service was 15,66,435/- instead of
Rs. 14,09,435/-.As the total ﬁujnover during F.y. 2015-16(preceding F.Y.) was below 10
lakhs, they were eligible to take benefit of the threshold exemption as per Notification
33/2012-S. Tax dtd. 20.06.2012. After availing above benefit(deducting 10 lakhs form the
total 15,66,435/-) they have paid the applicable service tax amounting Rs. 84,965/-on
Rs.5,66,435/- vide CIN 05102472607201720230 .

2.1 Subsequently, the appellant was issued Show Cause Notice No. GST-06/04-
1320/Shital/2021-22/5088 dated 12.10.2021 demanding Service Tax amounting to Rs.
2,11,415/- for the period FY 2016-17, under proviso to Sub-Section (1) of Section 73 of the
Finance Act, 1994, The SCN also proposed recovery of interest under Section 75 of the

Finance Act, 1994; and imposition of penalties under Section 76, Section 77 and Section 78 of
the Finance Act, 1994. The appellant submitted their detailed reply of the above SCN vide
their letter dated 18.04.2022. '

22 The Show Cause Notice was adjudicated, vide the impugned order by the adjudicating
authority granted the threshold limit exemption as claimed by the appellant and the demand
- of Service Tax amounting to Rs. 61,415/- was confirmed under proviso to Sub-Section (1) of
Section 73 of the Finance Act, 1994 along with Interest under Section 75 of the Finance Act,
1994 for the period from FY 2016-17. Further (i) Penalty of Rs. 61,415/- was also imposed on
the appellant under Section 78 of the Finance Aoct, 1994; (ii) Penalty of Rs. 5,000/~ was

imposed on the appellant under Section 77(1) of the Finance Act, 1994.
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Finance Act,1994 read with section 75 of the Finance Act,1994. The adjudicating authority

also refrained [rom imposition of penalty on the appellant under section 76 of the Finance

Act, 1994,

3.

Being aggrieved with the impugned order passed by the adjudicating authority. the

appellant have preferred the present appeal on the [ollowing grounds:

e

The appellant is engaged in the business of acting, directing and producing the film

and. have been registered with Service Tax department w.e.f. August-2013.The
appellant states that the SCN as well as OIO is issued without [ollowing any process
of investigation and lack any factual aspect. The jurisdictional service lax department
issued a letter dated 20.9.2021 seeking explanation regarding non payment of service
tax during FF. Y. 2016-17 on their sale of service income Rs. 14,09.435/- They
submitted their reply vide letter dated 28.09.2021 stating that the total income from
sale of service was 15,66,435/- instead of Rs. 14,09,435/-.As the total turnover during
F.y. 2015-16(preceding F.Y.) was below 10 lakhs, they were eligible to take benefit
of the threshold exemption as per Notification 33/2012-S. Tax dtd. 20.06.2012. After
availing above benefit(deducting 10 lakhs form the total 15,66,435/-) they have paid
the applicable service tax amounting Rs. 84,965/-on Rs.5,66,435/- vide  CIN
05102472607201720230.They have paid the above amount on 26.07.2017.

The appellant states that despite of above, the jurisdictional officer issued Show
Cause notice dated 12.10.2021. In reply to SCN they have explained all the details
with evidences and before the adjudicating authority. The adjudicating authority

considered the threshold exemption but did not considered the tax paid by them.

The appellant submitted that just by finding the difference in the ST-3 figures and the
Balance sheel figures does not mean that the assessee has short paid service tax. The
adjudication of said matter has not been conducted properly. They relied on the case
of COMMISSIONER OF SERVICk TAX, AHMEDABAD VERSUS PURI ADS.
PVT. LTD. [2010(19) S.T.R. 242 (Tri. - Ahmd.)] .Further they also relied on the case
of a SHARMA FABRICATORS & ERECTORS PVT. LTD. Versus C.C. 1.
ALLAHABAD 2017 (5) G.8.T:L. 96 (Tri. - AlL)

The appellant stated that Demand in the entire QIO is based on differential between
income reported in 26AS /- Income tax return and ST-3 Return. The 010 does not
discuss why the tax of 16-17 paid on 26.07.2017 & shown in ST3 of Apr-Jun 17 is
not . considered as payment of tax against the demand. Despite of income
reconciliation ol 2017-18 has been submitted at jurisdictional as well as adjudication

authority, the O10 s silent on the grounds of rejection of this argument.
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F.No. GAPPL/COM/STP/2237/2023

to 2017-18, they have furnished the copy of ITR for F. Y. 2017-18 which shows only Rs.
60,000/- as service income. This income pertains to GST period i.e. Post Jul-17, Which they

have been declared in GSTR-3B and paid through DRC-03 dated 08.08.2 019.

o The appellant submitted that in the law or any proviéions, there has not been any
restriction for declaring the previous period income in subsequent period. Hence, they did a
better job to declare the income at least in the subsequent period and neither suppressed any
incdme nor they had any intention to avoid tax. Therefore, tax shall not be demanded and
penalty u/s 77 and 78 shall not be imposed. In the light of above discussion, the appellant
requested that the Impugned OIO for F.Y. 2016-17 invoking proviso to section 73(1) should
be rejected and accordingly entire demand raised along with Interest & penalty should be -

quashed entirety.

» The appellant requested to be heard in person before the case is decided and prayed

for Consideration of the above submissions and set aside the impugned order.

4. Personal hearing in the case was held on 22.09.2023. Shri Nitesh Jain, Chartered
Accountant, appeared on behalf of the appellant for personal hearing and reiterated the
submission made in the appeal. He submitted that the appellant have already paid the tax
under the demand and had filed the return also. He requested to allow their appeal and set
aside the impugned order.

Further, due to change in the appellate authprity, Personal hearing in the case was
again held on10.10.2023. Shri Nitesh Jain and Pravin Maheshwari, both Chartered
Accountant, appeared on behalf of the appellant for personal hearing and reiterated the
submission made in the appeal and requested to allow the appeal and set aside the impugned

order.

5. I have carefully gone through the facts of the case, grounds of appeal, submissions
made in the Appeal Memorandum, during the course of personal hearing and documents

available on record. The issue to be decided in the present appeal is whether the impugned

order passed by the adjudicating authority, confirming the demand of service tax against the
appellant along with interest and penalty, in the facts and circumstance of the case, is legal

and proper or otherwise. The demand pertains to the period FY 2016-17.

6. I find that in the SCN in question, the demand has been raised for the period FY 2016-
17 based on the Income Tax Returns filed by the appellant. The value of “Sales of Services”

provided by the Income Tax Department is considered in the SCN for raising the demand

against the appellant. Further, in their reply ihig; tagable Amount was claimed as Rs.

L
15,66,435/- instead of Rs. 14,09,435/-. ;
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7. In the present case, I find that letter was issued to the appellant by the jurisdictional

Range officer seeking details and documents, which were provided/ submitted by them vide
letter dated 28.09.2021. The appellant also provided the self- attested copy of ST-3 returns
filed by them for the F.Y. 2016-17. No taxable income and service tax liability was shown in
the said returns. further, they submitted that the total income from “Sale of Service”™ for the
F.Y. 2016-17 was Rs. 15,66,435/- and as in the preceding year their Income was under 10
Lakhs, after availing the benefit of Threshold limit they have paid service tax Rs. 84,965/-on
dated -26.07.2017, on the value Rs. 5,66,43 5/-. The same has been shown this in their
successive ST-3 [iled for the period April-17-June-2017. Further, as per their submission, they
paid their service tax on 26.07.2017 which was required to be paid by the 31.03.2017. As the

payment of S. tax Rs. 84,965/- was being made on 26.07.2017 instcad of 31.03.2017 i.e. 117

days delay, interest was also required to be paid but the same was not paid. The same is

required to be recovered in terms of Section 75 of the Finance Act, 1994. The relevant portion
from the same is extracted below:

75.1[Interest on delayed payment of service tax]

Every person, liable to pay the tax in accordance with the provisions of section 68 or rules
made thereunder, who fails to credil the tax or any part thereof 1o the account of the Central

Government within the period prescribed, shall pay simple interest 2{ 3[at such rate not
below ten percent. and not exceeding thirty-six per cent. per annum, us is for the time being

fixed by the Central Government, by notification in the Qfficial Gazelte] for the period] by
- which such crediting of the tax or any part thereof is delayed.

Further, they have also submitted that as per ITR filed for the I.Y. 2017-18, the income [rom
“Sale of Service” was Rs. 60,000/- which was declared in the GSTR-3B for Feb-Mar-2018

and tax on the same has also been paid.

. 8. It is observed that the main contentions of the appellant in the appeal memorandum is

that they have declared their taxable income for the F. Y. 2016-17 late i.e. in their ST-3 filed
for the period Apr-June 2017-18 and made payment of S. tax Rs. 84,965/- on 26.07.2017. The
appellant has requested to consider the same againsi the demand raised for the F. Y. 2016-17.
For the confirmation of the same the appellant has submitted the copies ITR for I.Y. 2016-17
& 2017-18, ST-3 Returns for the F.Y. 2016-17 and for the period Apr-June-2017. Lxcept
above, the appellant submitted the P&L Account for F.Y 16-17 & 17-18 also.

On going through the above submission it appears that the *appellant’ in the presen
case, has filed Nil ST-3 returns for tile F.Y.2016-17 & shown Rs. [5,66,435/- as taxable

income in the ST-3 for the period Apr to June-2017 and made the payment of service tax Rs.
84,965/- on 26.07.2017 in respect of F.Y.2016-17.

9. The appellant is claiming that as per documentary evidences, the taxable income Rs.

. 15,66,435/~ shown in the ST-3 for the period Apr to June-2017 may be considered relevant to

F.Y. 2016-17 as no such income is shown in the ITR for the F.Y. 2017-18. Therefore, the
payment of service tax Rs. 84,965/- made on 26.07.2017,also appears relevant to F.Y. 2016-

17. However, being late payment, the same was required to be paid along with interest. Hence

-
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10. Further, [ find that the appellant failed to file their ST-3 returns properly and correctly
assess their Service Tax liability under Finance Act, 1994 & Service lax Rules, 1994 .Thus
contravened the provisions under Section 70 of. the Finance Act, 1994 and therefore the

adjudicating authority correctly held them liable for penalty under Section 77 of the Act.

1. Further since they declared the liability voluntarily in the successive return and paid the

tax suo moto, penalty under section 78 of the Finance Act,1994 is not sustainable.

12.  In view of above, the impugned OIO is upheld except for the penalty under section 78
of the Finance Act,1994.,

13 o et oy e o T e A BT SR e B R SR |

The appeal filed by the appellant stands disposed of in above terms.
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